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The principal objective of the public sector in all nations is to improve the 
economic welfare of its population, welfare that can be inferredand measu-
red in the increase or decrease of different macroeconomic variables such 
as poverty indicators, Gini coeffi cient for inequality, unemployment, GDP and 
index pricesamong others. 

Furthermore, the purpose goes over in order 
to assure sustainable growth in the long term 
which depends on the government programs 
and expenditure (Fiscal policy) and, in this way, 
on the national budget. Regarding sustainabi-
lity and current decisions on Fiscal policy in 
Colombia, several factors have to be consi-
dered. One of them is the historical factor 
and the different crises that have shaken this 
country especially in the 90´s when the go-
vernment, pretending an economical freedom 
of its international markets and a stronger 
government protection, increased the fi scal 
defi cit with the result of a large expansion of 
public debt. . (paperSalomonKalmanovitzLa 
Política Fiscal Colombiana en un contexto 
histórico). However, these problems have 
been overcome, and in the last years the fi scal 
policy in Colombia has been well managed wi-

thout the government protectionism and with 
the establishment of specifi c targets concer-
ning infl ation. These elements have worked  
asa solid base to a sustainable and stable eco-
nomy and have lead the Investment Grade for 
the public debt in Colombia. 

Managing the public debt and its sustainability 
is crucial for the future of a country. Increasing 
public debt may lead to crisis in the perceptions 
of the market agents and thus in the fi nancial 
sector and the economy. As a reference regar-
ding international crises, Colombian´s economy 
has remained stable, in part due to the regula-
tion system but also due to the lately Fiscal Poli-
cy performed by the government that has been 
a basis for the creation of better institutions 
and for the needed stimulus to assure growth. It 
is important to keep in mind that some of the-

se crises have been caused by fi scal issues. For 
example, the United States necessity to increa-
se the budget and public debt to higherlevels 
than those seen before,created some rumors 
about the historical debt default, hyperinfl ation 
and economical crisis. Another example of fi s-
cal crisis is Greece because of its government 
default on debt consequencesIn Colombia, the 
fi scal policy is encouraging-As the models of 
other developed countries, Central Bank deals 
independently with the monetary policy  loo-
king for positive result in the long term, rea-
ching a non contra cyclic behavior and fi nally 
watching for an economic stability, which has-
been perceived in the last years. Moreover, it is 
important to highlight the positive and stable 
results not only of the Central Bank but also 
of the government´s treasury department, the 
efforts and latest tax reform, the improvements 
in tax collection and the public expenses reduc-
tion among others.Nevertheless, there are se-
veral factors that can´t be measured and affect 
this economy and its development in a con-
siderable way. There is still a high corruption 
perception that causes a waste of resources, a 
high tax avoidance and anon necessary inves-
tment in useful projects.
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In conclusion, Colombia´s fi scal policy is 
doing its work and is having a positive effect 
as has been perceived by the public. By now 
the country does not have  thehyperinfl a-
tion issues it was used to in the last century, 
and also it has been conducting its budget 
to neuralgic issues for the economy such as 
infrastructure, education, health and poverty.  
Nowadays Colombia has a non cyclic growth 
and the economy is not affected by world 
crisis. Those elements make Colombia an at-
tractive country for investment and catego-
rize it as an emergent country. There is not 
any doubt that if the fi scal policy in Colombia 
keeps well managed, the competitiveness and 
welfare will increase.

Cyprus amends registration requirement on trusts

On September 9 2013, the Offi cial Gazette of 
Cyprus published the new legislation, according 
to which amendments on trusts were approved.  

Persons providing services of management 
and administration to trusts are obliged to 
verify the details and the true identity of the 
benefi cial owners of trusts, including the fo-
llowing categories:

 Trustees;
 Settlors;
 Benefi ciaries or class of benefi ciaries; 
 Protectors, if any;
 Investment consultants, accountants, tax 
consultants, if any;

 Activities of the trust; and
 Any other person that exercises the effecti-
ve control on the trust.

Those information needs to be kept in the 
Republic of Cyprus and the persons provi-
ding such services must be ready at all times 
to provide them to the competent authority, 
when requested.

Certain information on trusts, for as long as they 
are governed by Cyprus Law, will be kept in the 
so called “Trust Registries”. The Trust Registries 
will be kept by three Cyprus regulatory autho-
rities: the Cyprus Securities and Exchange Com-
mission, which regulates amongst others the 
service providers, the Cyprus Bar Association, 
that regulates law practitioners and the Cyprus 
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The Republic of Cyprus, following its commitment to initialise rules to pre-
vent and identify money laundering, has introduced an amendment to the 
requirement of registration of trusts. In particular, until today trusts had no 
obligation to be registered in any record in the territory of Cyprus.

Association of Certifi ed Accountants. The com-
petent authorities that keep the Trust Registries 
can exchange information as part of their obliga-
tions under the legislation and the Anti-Money 
Laundering legislation.  The new amendments on 
the legislation clarify that such information will 
not be made available for the public. 

Trust information delivered to the competent 
authorities shall include:

 Name of trust;
 Names and addresses of every trustee, 
according to all relevant time;

 Date of creation of the trust;
 Date of any changes of the law governing 
the trust; and

 Date of termination of the trust.

The information must be provided to the 
competent authorities within 15 days of crea-
tion of the trust or from the date when the 
trust is governed by Cyprus Law. Any changes 
to the name of the trust or the details of the 
trustee as point two must be notifi ed within 
15 days from that change. In case of termina-
tion of the trust, or change of governing law, 
the competent authority must be notifi ed wi-
thin 15 days and the competent authority shall 
be obliged to keep information of the trust for 
the next fi ve years.

In regards to trusts that are already in for-
ce and under Cyprus Law, trustees that are 

Cyprus residents have to notify the compe-
tent authority of the above mentioned infor-
mation within six months.

Cyprus Securities and Exchange Commission 
notifi ed that every registration of Trust, or any 
amendments thereafter, shall be accompanied 
with a fee. The fee for registration of every 
trust is EUR30.00 and any amendments there-
after is EUR20.00 

Eurofast’s Take:

The changes have been welcomed in Cyprus. 
They are considered as a positive step towards 
tackling anti-money laundering and a proof that 
Cyprus is committed to its obligations under 
the agreement with Troika. The amendments do 
not remove the level of confi dentiality for the 
standards of Cyprus and at the same time it 
will be a great tool in evaluating the attracti-
veness of trusts in Cyprus. Mild concerns have 
been expressed, though, on the administration 
cost that will arise from such obligations by the 
service providers for Trust in Cyprus. Eurofast 
believes that the changes will be a step forward 
for Cyprus as a jurisdiction. The information 
provided to the competent authorities will not 
reveal confi dential information and, also, achieve 
the monitoring of trusts in Cyprus.  

 

Chris Damianou
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Legal Update
The meaning of Entire Agreement Clauses according to Dutch case law

THE NETHERLANDS

Entire Agreement Clauses are used extensively 
in commercial contracts with Dutch parties 
drafted by UK or USA lawyers. The essence of 
the Entire Agreement Clause is, however, so-
mewhat contrary to the jurisprudence of the 
Dutchsupreme court with regard to civil litiga-
tion, the HogeRaad.According to old but still 
valid jurisprudence of the HogeRaad, a con-
tract cannot necessarily be explained solely 
from the text of its stipulations, but it is (also) 
important to determine the intention of the 
parties in the given circumstances and what 
they reasonably expected from each other. In 
addition, the social environment and the legal 
knowledge of the parties can also be relevant 
(HR 13 March 1981, NJ 1981, 635 (Haviltex)). 
Naturally, this basically means there is always 
some chance of discussion (and therefore liti-
gation) when it comes to dealing with explana-
tion of provisions of contracts.

On 19 January 2007 the HogeRaad seemed to 
be persuaded by criticism of legal professionals 
and ruled the intentions of contracting parties 
may be determined by the most obvious literal 
meaning of the stipulations, depending on(a)
the nature of the transaction, (b) whether the 

contract is detailed, (c) the manner of draf-
ting of the contract and (d) whether the con-
tract contains an Entire Agreement Clause(HR 
19 januari 2007, LJN AZ3178 (Meyer Europe/
PontMeyer)). The plaintiffs considered they had 
expected the words “as of” in a Share Purcha-
se Agreement to mean the period as of April 1, 
1998 up to and including the Economic Trans-
fer Date”. The outcome of this matter would 
determine whether the seller was liable for 
company taxes to the amount of well over 
€ 1.000.000. Judging from the Meyer Europe/
PontMeyer ruling an Entire Agreement Clause 
may result in a contract to be explained solely 
by the most obvious literal meaning of its sti-
pulations in case of – simply put – extensive, 
high quality and tailor made contracts draf-
ted by (legal) professionals. Most courts and 
lawyers were delighted by this new jurispru-
dence, as it entails the actual literal meaning of 
a contract can be depended on. However, as of 
the fi fth of April 2013 this changed.

In its Lundiform/Mexxruling of 5 April 2013 
the HogeRaad ruled the intentions of the 
parties in the given circumstances and their 
reasonable expectationsmay deviate from the 

The most important commercial contracts are tailor made by either accountants, Legal Counsel or attorneys. Almost 
all of these contracts contain an ‘Entire Agreement Clause’. The Entire Agreement Clause basically stipulatesthat 
the contract represents the complete and fi nal agreement. In other words, the contract supersedes any prior agree-
ments the contracting parties might have made with regard to the subject of the contract and can only be changed 
with the explicit written consent of both parties.

most obvious literal meaning of the stipula-
tions, even in case of extensive, high quality and 
tailor made contracts. This basically means any 
party claiming this is the case, must be allowed 
to attempt to prove its claim, even by witness 
testimony. The best remedy to such lengthy 
proceedings is to add another clause stipula-
ting no evidence against the most obvious lite-
ral meaning of the stipulations is allowed.  Our 
offi ce has begun drafting such clauses and we 
expect them to hold in court. If you have any 
questions please feel free to contact us.
 

 
Maarten Kalkwier
kalkwiek@pcda.nl 

The Netherlands

SPAIN

How tax incentives for R+D activities could trigger 
the globalisation of the small businesses

The current economic situation has been cha-
racterized by a sharp decline in domestic de-
mand which is why many European companies 
have chosen to look abroad and globalise their 
activities. The high degree of development and 
specialization of many of these companies has 
caused a relocation of production centers 
although keeping development and decision 
centers in mainland Europe. 

This situation has created tough competition 
among countries to attract productive capital 
investment with a high added value, especially 
relating to intangibles like patents, develop-

ments, designs or trademarks. The govern-
mental tax agencies in different countries have 
not remained passive in this situation, reacting 
with the adoption of favorable tax measures 
and incentives to attract development activi-
ties to their countries.

Tax policies to promote Research and Deve-
lopment activities come from two sides, on 
the one hand, policies may come from direct 
public spending (aids or subsidies) and on the 
other hand indirect public spending,  being the 
most important of all tax deductions allowed 
in a number of tax legislations.
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Competing in foreign markets is complex, requi-
res adequate and several resources and is mainly 
risky, so the tax incentives discussed above could 
be really useful in order to provide help to many 
companies, particularly the small companies.

A good example of this tax policy has been 
used by the Spanish government, which has in-
troduced  several tax incentives for activities 
in connection with R & D activities. In fact, the 
available deductions are really signifi cant com-
pared with other European countries. 

It is important to consider and take into account 
how the European Commission is monitoring  
these measures from the general competition 
perspective in the European area as a  free mar-
ket is allowed and necessary. Maybe this trend is 
a fact that recognizes  excessive tax rates for the 
companies in the European area, so one might 
wonder whether it would be better to have  
lower tax rates in the European territory.

Therefore it has become essential for our 
companies to understand and optimize these 
tax incentives in order to globalise and grow 
their businesses.  A good example of these 
policies is the tax reduction known as “patent 
box” which can effectively reduce the tax bill 
by half.   This tax incentive was copied in Spain 
after watching countries like Holland and it 
began a real “Tax war” between countries in 
order to attract these kinds of activities.

Reinforcing this proposal and vision that relies 
on tax incentives, the Spanish government has 
recently enacted the Law 14/2013 introduced 
as of 27 September 2013, in order to support 
entrepreneurs and encourage their internatio-
nal activity.   

Hopefully these new changes in our tax incen-
tives in Spain and in other countries like the 
United Kingdom, France, Holland, Portugal and 
Ireland, will serve to fulfi ll their purpose which 

is to provide a good base for the  increased 
globalisation of our companies, and hopefully 
in addition, it will also allow a quicker econo-
mic recovery to enable European countries  to 
solve and overcome their budget defi cit in a 
sustainable manner without harming the com-
petitiveness of our companies.

 

Félix de la Guía 
felix.delaguia@evalueasesores.com

Spain

BASIC STEPS AND LEGAL 
REQUIREMENTS

When it comes to setting up a bussiness in a 
foreing country, you always wonder if it will be 
harder or too diferent from setting up your 
bussiness in your own country, in order to help 
you fi gure it out, we have gathered the steps 
you ought follow when you do so in El Salvador.

Step 1:  You must register your company at the 
national registry centre (CNR) and provide 
your branching information, the location you 
have chosen to place your offi cce and your 
intentions of making bussiness in El Salvador.

The national registry centre has eleven offi c-
ces all over the country to make your set up 
easier; as you can see on the following map:

Setting up a branch offi cce 
in El Salvador

EL SALVADOR

In order to get your registry completed, a le-
gal representative or administrator with legal 
authorizarion from the owner of the company 
must present an application with the following:

1. Articles of incorporation and regulation, le-
gal backing the company or asociation at the 
country where it was fi rst stablished.

2. Supporting documentation that the decision 
of choosing El Salvador as a new branch 
offi cce it’s not against the company policies 
and regulation.

3. Legal documentation stablishing clearly and 
detailed the powers and duties of the repre-
sentative chosen in El Salvador. This person 
has to be a permanent resident in El Salvador.

4. Aviable capital that supports all the bussi-
ness related activities in El Salvador, that will 
be proven to the Ministry of Economy at the 
international investment registry.

5. Statement of fi nancial position, previously 
certifi ed by a CPA in El Salvador.

The aplication must present the company’s will 
of submission to the laws, courts and authori-
ties of the republic; when it comes to develo-
pment of their duties adquired in El Salvador.

When all of these requirements are completed, 
the registry will provide the company all the 
legal documentation required by the commer-
ce code supporting their registration and the 
legality of the offi cces stablished in El Salvador.

Every ammount modifi ed in the ownership 
equity or obliteration must be enrolled at the 
international investment registy ant he minis-
try of economy, ant it’s the ministry’s respon-
sability to notify the offi cce exercising supervi-
sion of the State.

The offi cce responsable for the supervision of 
the State will make sure that all of the acti-
vities developed by the foreing company dis-
charges all the requirements of the commerce 
code, such as:

1. Register at the city hall
2. Sign at the General Directorate Internal Re-

venue.
3. Register at the Work Ministry
4. Register at l ISSS (healthcare) and AFP (jubi-

lation found)
5. Register at Ministry of Economy.

 

Aida del Carmen Ramos 
aida.r@auditoresmurcia.com.sv

El Salvador
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Worldwide trade has extended rapidly growing 
in the past, among all the countries in the world 
causing various issues / confl icts on Interna-
tional transactions to the Heads of Global Tax 
concerns, and to the Revenue Authorities. India 
is non-member country in the OECD (Orga-
nization for Economic Cooperation and Deve-
lopment). Revenue Authorities internationally 
have been following OECD’s principles/regula-
tions as a main primary rule of law as well as 
laws of transfer pricing laid down in their own 
country, requiring multinational companies 

 enters into an International transaction eligi-
ble as per the provisions of rule 10C, 

 in accordance with the circumstances as spe-
cifi ed in sub-rule (2) of rule 10TD

 has exercised a valid option as prescribed un-
der rule 10TE 

Then the transfer price declared by the asses-
see in respect of such transaction shall be ac-
cepted by the income-tax authorities as men-
tioned in the table below:

Sr.
No

Eligible International Transaction Circumstances

1 Provision of software 
development services 
with insignifi cant risk, to a non-resident Associated 
Enterprise (AE)

where the aggregate value of such international transactions does not 
exceed INR 500 crores (approx. USD 80 million) 
OP/OE2 is not less than 20 per cent 

Where the aggregate value of such international transactions exceeds INR 
500 crores 
OP/OE is not less than 22 per cent 

2 Taxpayer engaged in providing ITES, with insignifi cant 
risk, to a non-resident AE

where the aggregate value of such international transactions does not 
exceed INR 500 crores 
OP/OE is not less than 20 per cent 

Where the aggregate value of such international transactions exceeds INR 
500 crores 
OP/OE is not less than 22 per cent 

3 Taxpayer engaged in providing KPO services, with 
insignifi cant risk, to a non-resident AE

OP/OE is not less than 25 per cent 

(There is no threshold for this category of taxpayers )

4 Taxpayer advancing intra-group loan to wholly owned 
non-resident subsidiary where the loan is sourced 
in Indian Rupees (excluding loans by enterprises 
engaged in lending or borrowing in the normal course 
of business)

Interest rate equal is not less than base rate of State Bank of India (SBI) as 
on 30th June of the relevant previous year plus 
(i) 150 basis points [where amount of loan does not exceed INR 50 crores 
(approx. USD 8 million)]; 
(ii) 300 basis points [where amount of loan exceeds INR 50 crores]

5 Providing corporate guarantee where the amount 
guaranteed does not exceed one hundred Crore 
rupees

The commission or fee declared is at the rate not less than 2 per cent per 
annum on the amount guaranteed.

6 Providing corporate guarantee where the amount 
guaranteed exceed one hundred Crore rupees and 
the credit rating is done by an agency registered with 
the SEBI

The commission or fee declared is at the rate not less than 1.75 per cent 
per annum on the amount guaranteed.

7 Taxpayer engaged in provision of contract R&D ser-
vices (wholly or partly) relating to software develop-
ment, with insignifi cant risk, to a non-resident AE

OP/OE is not less than 30 per cent 

There is no threshold for this category of taxpayers

8 Taxpayer engaged in provision of contract R&D servi-
ces (wholly or partly) relating to generic pharmaceuti-
cal drugs, with insignifi cant risk, to a non-resident AE

OP/OE is not less than 29 per cent 

There is no threshold for this category of taxpayers 

9 Taxpayer engaged in manufacture and export of core 
auto components / non-core auto component 
[where 90 per cent or more of total turnover are in 
nature of Original Equipment Manufacturer sales] 

Manufacture and export of core auto components 
OP/OE is not less than 12 per cent 

Manufacture and export of non-core auto components 
OP/OE is not less than 8.5 per cent

(OP/OE - Operating profi t margin on operating expense)

Safe Harbour Rules
INDIA

(MNCs) to document inter-company transac-
tions and fulfi ll their pricing as within the arm’s 
length standard & other provisions of section 
92E of the Income Tax Act.

In exercise of the powers conferred under the 
Income-tax Act, 1961, the Central Board of 
Direct Taxes made the ‘Safe Harbour Rules on 
18th September, 2013 

What is a Safe Harbour- Rule D?
 An assessee eligible as per rule 10B 
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Eligible assessee as per Rule 10TB

Eligible assessee means a person who has exer-
cised a valid option for application of safe har-
bor rules in accordance with rule 10TE, and
 

is engaged in providing software develop-
ment services or information technology 
enabled services or knowledge process 
outsourcing services, with insignifi cant risk, 
to a non-resident associated enterprise 
(hereinafter referred as foreign principal); 
has made any intra-group loan; 
has provided a corporate guarantee; 
is engaged in providing contract research 
and development services wholly or partly 
relating to software development, with in-
signifi cant risk, to a foreign principal; 
is engaged in providing contract research 
and development services wholly or partly 
relating to generic pharmaceutical drugs, 
with insignifi cant risk, to  a foreign prin-
cipal; or 
is engaged in the manufacture and export 
of core or non-core auto components and 
where ninety per cent. or more of total 
turnover during the relevant previous year 
is in the nature of original equipment ma-
nufacturer sales. 

The transactions covered under rule 10TC. 
An international transaction between the eligi-
ble assessee and its associated enterprise com-
prises of: 

Provision of software development servi-
ces; 
Provision of information technology 
enabled services; 
Provision of knowledge process outsour-
cing services; 
Advance of intra-group loan;
Provision of corporate guarantee, where 
the amount guaranteed does not exceed 
one hundred Crore rupees; or exceeds 
one hundred Crore rupees, and the credit 
rating of the associated enterprise, done 
by an agency registered with the SEBI, is of 
highest safety;  
Provision of contract research and develo-
pment services wholly or partly relating to 
software development; 
Provision of contract research and develo-
pment services wholly or partly relating to 
generic pharmaceutical drugs; 
Manufacture and export of core auto 
components; or 
Manufacture and export of non-core auto 
components, by the eligible assessee. 

(i)

(ii)
(iii)
(iv)

(v)

(vi)

Other key changes in the fi nal rules relating to 
procedural and other related aspects are briefl y 
set out below: 

1. For exercising the safe harbour option, a tax-
payer would need to furnish Form 3CEFA on 
or before the due date for furnishing return 
of income for the relevant year (in case op-
tion is exercised for one year) or for the fi rst 
year (in case option is exercised for more 
than one year). 

Taxpayers opting for multiple year coverage 
by safe harbour rules are required to fi le a 
statement annually with the tax offi cer befo-
re fi ling the tax return. 

2. A validly exercised safe harbour option will 
continue to remain in force for a period of 
5 years or period opted by the taxpayer (in 
Form 3CEFA), whichever is less, provided 
certain conditions are met. There is also a 
new provision which allows taxpayer to opt 
out of the safe harbour regime by fi ling a de-
claration to that effect.

3. The fi nal rules incorporate time limit up to 
which the tax authorities can challenge the 
validity of safe harbour option exercised by 
taxpayers. Practically, taxpayers can have cer-
tainty on the acceptability of their eligibility 

for safe harbour within a period of 6-7 mon-
ths from the date of fi ling Form 3CEFA

[2 months for the tax offi cer to refer the 
matter to transfer pricing offi cer (TPO), 2 
months for the TPO to pass his order; 15 
days for taxpayer to fi le objections with the 
Commissioner in case eligibility is not accep-
ted by TPO; and 2 months for the Commis-
sioner to pass his order]. 

The introduction of mechanism for taxpayer 
to object before the Commissioner in case 
the TPO does not accept eligibility is a wel-
come measure. 

4. In certain specifi ed facts and circumstances, 
the tax offi cer can seek subsequent review 
of the taxpayers’ eligibility to safe harbour by 
again referring the matter to the TPO. 

 

Arati Parmar
aratip@kdg.co.in

India

(i)

(ii)

(iii)

(iv)
(v)

(vi)

(vii)

(viii)

(ix)
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Alternative yachting center on 
Mediterranean sailing map

MONTENEGRO

Many yachts owners and businessmen are 
strongly considering Montenegro as an alter-
native jurisdiction to relocate.

Signifi cantly lower tax rates in Montenegro 
compared to the other countries tax rates in 
the region are very favorable and attractive.

Other advantages such as company incorpo-
ration process is easy and in most cases it 
takes less than 10 days, obtaining work and 
temporary residency permits is simple, all 
these  coupled with stable economic, political 
and banking system makes Montenegro more 
attractive. 

Finally, when it comes to acquisition of real 
estate, foreign physical and legal persons are 
treated equally and are subject to the same 
rights and obligations as Montenegrin citizens.

Montenegro is situated in South East Europe 
and is positioned in a strategic location for the 
maritime world, having access to major mariti-
me centres throughout the Mediterranean.  Its 
shipping sector is constantly developing, offe-
ring wider opportunities to investors.

The registrations of yachts in Montenegro is 
increasing overtime, and the advantages of 

Increased tax liabilities related to yachts in many countries in Mediterranean 
region, due to strong effects of fi nancial crisis, yachts owners are looking for 
alternative jurisdictions to register their yachts.  

displaying the Montenegrin fl ag are more and 
more revealed to the global arena.  

In the line with existing legislation, Montene-
gro provides for a series of favorable condi-
tions and relief for the owners of Montenegrin 
registered yachts, which makes the country 
competitive to the world’s favorite yacht re-
gistration jurisdictions. 

The constant developments in the legislation 
of Montenegro to this direction aim to attract 
nautical tourism in the country, in anticipation 
to its establishment as the biggest marina for 
mega-yachts and an elite nautical center in the 
Mediterranean.

Located in Bay of Kotor, Porto Montenegro is 
the fi rst comprehensive state-of-the-art deep 
water marina in the Adriatic Sea.

Porto Montenegro has now 250 marina ber-
ths, fi ve mixed-use buildings containing 130 
luxury residences, over 20 retail outlets, a full 
sports facility, yacht club, 64m infi nity pool and 
lounge bar, a naval heritage museum, and a 
planned waterfront 5-star boutique hotel. 

With a dedicated fuel dock Porto Montenegro 
offers tax and duty-free fuel at a cost approxi-
mately 45% of retail diesel prices to both pri-
vate and commercial vessels. The cost of fuel 
is 50% to 70% lower than in Italy or France. 

Recent Montenegro’s Law on yachts that 
entered into force on 1st January 2008, has 
introduced a number of exemptions for ow-
ners of yachts who are using Montenegrin 
fl ag, effectively equalizing with so called “fl ag 
of convenience” as, for example ,the fl ags  of 
Panama, or Cayman Islands which are used by 
most worlds mega-yachts. 

The main and largest propitiatory of Mon-
tenegro Registry is that foreign yacht can 
be register in very convenient and easy 
procedure(eight documents required ), law 
tariffs for registration and renewal certifi cate 
is for  i.e. €800 for boats of lengths 17 to 24 
meters and €1200 for yachts larger than 24 
meters, even to get certifi cate for one day.

Tax on the use of yachts needs to be paid on 
the registration of navigation of yachts and by 
extension of each regular navigational permit 
that is made in accordance with the regula-
tions governing by the Register of yachts. Taxa-
tion is imposed to legal and natural person on 
whose name the yacht or facility is enrolled in 
offi cial register.

Tax on the use of yachts is paid on the length 
of the yachts expressed in meters. Law recog-
nised possibility of reducing the tax by 5% for 
each year of age old yachts, provided that the 
total deduction can not be 50% of the prescri-
bed amount of tax.

Turnover tax is paid at the rate of 5% for used 
yachts and tax payer will be the buyer of that 
yachts. 

There is no tonnage tax on Montenegro level.

Yachts are possible to rent by the charter 
companies which can be owned by the foreign 
legal entities .Activity of chartering the yachts 
can be performed by the company or body 
registered in the Montenegro for that activi-
ty .A leaser can charter yachts or yacht of its 
own property or a yacht by other domestic 
or foreign company or natural person. Also, 
leaser can charter yachts fl ying the domestic 
or foreign fl ag. Annual fees for chartering a fo-
reign yacht fl ying a foreign fl ag shall be paid in 
the amount of € 3,500.00 for yacht about 17 
meters long. 

In the line with this, if leaser is a foreign natural 
person he needs to pay VAT in 19% rate plus 
7% tax provided on that service, but if leaser 
is a foreign company no VAT will be imposed.
     
All profi t on leasing the yachts of foreign char-
ter companies registered in Montenegro will 
be tax only 9% corporate tax which repre-
sents a big simulation for yachting community.

 

Jelena Zivkovic
jelena.zivkovic@eurofast.eu 

Montenegro 
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Dutch sandwich still very 
tasteful

THE NETHERLANDS

Introduction

In the last months a lot of attention was provi-
ded to multinational companies who pay little 
or no taxes as a result of aggressive internatio-
nal tax planning. In this respect examples were 
mentioned such as Google, Apple, Starbucks 
and Facebook.

In this article we briefl y outline how some of 
these structures work, what role the Nether-
lands has played in these structures and how 
the Netherlands has dealt with the criticism 
on these structures.

Tax planning structures

One of the basics for international tax plan-
ning is the use of the differences in the tax 
legislation between different countries. For 
example, in certain situations the United Sta-
tes (US) does not tax profi ts from abroad if 
these profi ts are not repatriated to the US. 
That means that as long as the earnings re-
main abroad, no income tax will become due 
in the US. The tax strategy on multinationals 
is therefore aimed at keeping earnings outside 
the US. Furthermore, these companies try to 
minimize the foreign taxes using certain struc-
tures.

A typical tax planning from companies located 
in the US can be summarized as follows:

 a US company transfers its Intellectual Pro-
perty rights (IPR) to an Irish company resi-
dent in a tax haven country (such as Bermu-
da or Cayman Islands);

 the tax haven company sublicenses the IPR 
to a company residing in Ireland;

 the Irish company sublicenses the IPR to 
group companies outside the US.

This structure is called the ‘double Irish’ be-
cause two Irish companies are required. The 
structure enables a multinational, to shift high 
taxed profi ts to lower taxed countries (the 
tax haven company), without triggering imme-
diate US taxation. 

To enhance the structure a Dutch company 
is interposed between the Irish tax haven 
company and the Irish resident company. This 
structure is therefore referred to as a double 
Irish with a Dutch sandwich. The addition of 
the Dutch company results in lower withhol-
ding taxes. 

This structure is not unique. Also Luxembourg 
and Swiss sandwiches are used in the interna-
tional tax practice.

International criticism
In the last months structures like these were 
criticized heavily, since according to the public 
opinion multinationals did not pay its fair sha-
re in taxation. This criticism did however not 
result in any change in the structures, since the 
multinationals did not offend any regulation; 
these structures are completely legitimate. 
Even recently Twitter announced that it would 
use this structure (if it at least would make 
profi ts some day).

Impact on the Netherlands

On August 30, 2013, the Dutch government 
submitted a letter to Parliament explaining the 
position of the Netherlands following recent 
Parliamentary debates on international tax 
planning by multinationals. This letter also an-
nounces unilateral measures that should ser-
ve to preclude unintended use of Dutch tax 
treaties.   
 
The Dutch government acknowledges that 
Dutch companies belonging to foreign multi-
nationals often receipt substantial dividends, 
interest and royalties that are passed on to 
other group companies outside the Nether-
lands. It does however note that dividend 
payments do not lead to base erosion in the 
source country because dividends are not 
deductible from the taxable income of the 
company in the source country. Interest and 
royalty payments may, however, be deductible 
in the source country and may therefore lead 
to the avoidance of taxation. The government 
considers it appropriate to take some pro-ac-
tive measures regarding conduit entities antici-
pating other measures that may be agreed at a 
later stage in an international context. 

The measures 

The letter to Parliament announces the fo-
llowing measures: 
 
1. Substance requirements for conduit 

companies 
All resident companies that receive royal-
ties and interest from abroad which are pas-
sed on to foreign entities will have to meet 
minimum substance requirements. These 
requirements will be similar to those that 
have been in place for some years already 
for conduit companies that applied for a tax 
ruling: 

 
 At least 50% of the members of the board 
of directors with decision taking powers 
must be resident of the Netherlands; 

 The board members must be suffi ciently 
competent and qualifi ed to perform their 
tasks;

 The (most important) board decisions 
must be taken in the Netherlands;

 The (main) bank account of the Dutch 
company is in the Netherlands;

 The bookkeeping of the Dutch company 
be done in the Netherlands;

 The Dutch company must comply with all 
its tax obligations;

 The Dutch company must have its regis-
tered address and offi ce in the Nether-
lands and is not treated as a tax resident 
of another country;

 The Dutch company must have a level of 
equity which fi ts with its functions. 

 
The company must account for this subs-
tance on an annual basis in its corporate tax 
return. If the minimum requirements are not 
met, the Dutch tax authorities will exchange 
information with the source countries. 
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2. Exchange of information on Advance Pri-
cing Agreements (“APAs”) 
The Dutch tax authorities will proactively 
exchange information with foreign tax au-
thorities about the content of APAs conclu-
ded with Dutch resident conduit compa-
nies that receive and pass on interest and 
royalties if the multinational only performs 
conduit fi nancing/licensing activities in the 
Netherlands.

3. No Advance Tax Rulings (ATRs) and APAs 
for holding companies with insuffi cient 
substance 
The Dutch ruling team will only deal with 
ATR and APA requests of Dutch resident 
holding companies if there is suffi cient subs-
tance in the Netherlands. The requirements 
for suffi cient substance will be similar to the 
substance requirements for conduit compa-
nies mentioned above.  

4. Anti-abuse measures in tax treaties with 
developing countries
The Dutch debate on international tax 

planning also addresses the fair treatment 
of developing countries. To encourage fair 
treatment, the Netherlands will proactively 
reach out to developing countries to pro-
pose the introduction of anti-abuse measu-
res in the tax treaties concluded with these 
countries. 

Comments

The announced measures are intended to 
avoid abuse of the Netherlands in internatio-
nal situations. The measures are however in no 
way surprising or new. For instance the subs-
tance requirements for conduit companies 
are already in place for a number of years. It 
is therefore not surprising that in response to 
all international criticism the Dutch govern-
ment emphasizes with these measures that the 
Netherlands can not be used for tax evasion. 
Proper structuring is however not considered 
tax evasion.

The international tax practice can therefore 
continue to use the Netherlands as the ultima-

te location for holding-, fi nancing- and royalty 
activities. The only signifi cant change is that the 
debate has resulted in a better result for the 
developing countries, with which the Nether-
lands has set a good example.

 

Frans Tempel
 FTempel@vanzwolwijntjes

The Netherlands

MALTA

How is this possible?

Firstly Malta’s Patents and Designs legislation 
incorporate within them  the “Bolar” Pro,/
isions which allows a company  to develop  
and stockpile a particular generic prior  to its 
patent  expiration.

Secondly because of its size, Malta  has seen very 
few patents  being registered as most internatio-
nal fi rms do no bother to register locally thus 
giving other companies  the time to develop, 
license and stockpile a particular product prior  
to patent  expiry  enabling the  fl ooding of the 
market  as soon as a particular patent  expires.

Malta’s entry  into  the EU has further streng-
thened Malta’s position by enabling compa 
niesto market  their generics in North Afri-
ca and beyond  especially to the rest of the 
African continent, as well asto South America, 
thanks to the authorisation of the Maltese  re-
gulatory body asan EU member  state.

Thirdly  Malta  embraces the inward proces-
sing relief  (IPR) mechanism on imports . This 

mechanism  provides an exemption or reduc-
tion in import duties of raw materials  utili-
sed for the export  out of the EU of the fi nal 
product.

Fourthly this lndustry benefi ts from  very at-
tractive investment incentives  such as inves-
tment tax credits amounting from  anything 
from 30% to 50% of

A.  The amount invested in qualifying expenditure

B.  The cost of wages.

The percentage of tax credits  being depen-
dent on the size of the company

There are also very attractive additional tax 
credits on 1or Grants on   R&D varying frorn 
35% to as much as
80%

Another advantage is a tax exemption in in-
come  from patents  regi:stered in Malta. Mo-
reover patents  moved to Malta  can benefi t 
from  a top up provision

Malta  is the only EU country which allows for the testing, production and 
stockpiling of Generic pharmaceutical products prior  to that product’s EU 
patent expiry.

Malta’s Unique Position with Regards to the 
Generic Industry within the EU

Finally Malta’s extremely attractive general tax 
refund system, complete with  a ready pool 
of professional English Speaking Graduates  
makes the package complete and hard to beat 
for pharmaceutical generics industry.

Simon Ciantar
simon@sciantar.com

Malta
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The Spanish fi scal system tries to attain a grea-
ter competitiveness and development of com-
panies abroad. To achieve such aims, it foresees 
that employees displaced to a foreign country 
can enjoy some very attractive fi scal profi ts.

In those cases when the employees keep their 
fi scal residence in Spain, different measures 
allow them to obtain a reduction of the fi s-
cal pressure. This system is used in practice to 
schedule a better remuneration for directors 
and qualifi ed personnel that have to be located 
abroad. In practice, it allows to reduce their 
effective taxation and, therefore, obtain a hig-
her remuneration of the worker.

Some measures allow the application, with 
certain limits, of an exemption to the incomes 
obtained by means of the special regime of ex-
patriate employees or the possibility to apply a 
reduction to the excesses generated as a con-
sequence of the displacement.

As follows, we will indicate some of the es-
tablished tax advantages, special regimen and 
excess regime, together with another general 
reduction that allows obtaining remuneration 
attractive from a tax perspective:

1. SPECIAL REGIME OF EXPATRIATES 
(EXEMPTION)

Labour income received by works actually 
executed abroad result “exempt” up to a 
limit of 60.100 Euros, if they comply with 
certain requirements (Article 7 p) of the Per-
sonal Income Tax Law):
 
1. That the mentioned works are carried out 

for a non resident company or a permanent 
establishment based abroad. 

2. That in such country exist a Tax in similar 
nature and it is not a tax haven, although 
the effective taxation in said country is not 
required.

Requirements for the application of the 
exemption

The application of the exemption requires the 
fulfi lment of the following requirements:

 “Effective transfer to a foreign country”. 

 “Effective performance of the works for the 
foreign company”. There is a choice bet-

ween being contracted by the foreign com-
pany by means of labour agreement or keep 
the labour relation of the worker with the 
Spanish society and provide services to the 
foreign company by means of an agreement 
of provision of services between companies.

 “Utility” for the foreign company of the 
service provided. A profi t resulting in the 
foreign company is required (for instance, 
the transfer of technical personnel to design 
and introduce software that will be used by 
the foreign subsidiary company.) 

 “Assumption of cost” of the service’s provi-
sion by the foreign company. 

 It is not necessary that the remuneration 
for the works performed is settled by the 
foreign company. Both the foreign and the 
Spaniard entities can pay it. 

 It is possible to apply the exemption to agre-
ements with a related foreign company if 
the service produces an advantage or utility 
in the target entity. 

 This exemption is compatible with the re-
gime of national allowances and with de-
duction to avoid the international double 
taxation. 

2. EXCESS REGIME

The income excesses received by the emplo-
yees of companies located abroad for more 
than nine months, on the incomes that they 
would receive if they remain in Spain, are not 
taxed (Article 9.To.3.b) of the Regulation.)

It is required to be displaced abroad for more 
than nine months, that is, a “change of job 
centre”.

This special excess regime is incompatible 
with the above mentioned expatriates regime.

3. GRANTING OF “BONUS”: REDUC-
TION OF 40%

This profi t can be applied if it does not have a 
recurrent nature and does not need a location 
of the worker abroad.

The irregular labour income generated in 
a period exceeding two years, not obtai-
ned periodically or recurrently, granted by 

means of a “bonus”, can enjoy a 40% reduction 
of taxation. 

This reduction could only be applied on the 
complete income that does not exceed the 
amount of 300.000 annual Euros.

It is necessary to prove that the agreement 
was granted two years before its effective sa-
tisfaction. 

In short, the main purpose of the Spanish legis-
lator with these measures is to stimulate the 
internationalisation of the human capital and 
improve the labour experience abroad. The 
practical effect achieved is a lower tax rate, 
and therefore, an optimisation of the effective 
remuneration of the expatriate personnel.

SPAIN

How to optimise the remuneration of the personnel 
located abroad 

Eulalia Galceran Díaz
eulalia.galceran@bcn.auren.es

AUREN Barcelona
Spain
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Promotion of Film Activity in the Dominican 
Republic

DOMINICAN REPUBLIC

Considering that the Dominican Republic soil 
is a strategic and privileged place to be promo-
ted as fi lmmaking scenario, foreign and domes-
tic as well, in 2010 a government stimulus of 
cultural incentive began in order to contribute 
to the local economy and boost the foreign 
investment. Thus law 108-10 was promulgated 
to help along fi lm activity in the Dominican 
Republic. 

Objective and the Law (summarized)

The law aims to promote a progressive, har-
monious and fair national cinematography 
Industry and, in general, stimulate fi lm making 
activity in the Dominican Republic. 

The scope of application of the law consider 
all legal and personal entities in Dominican 
Republic and encourage them to activities like, 
production, distribution, exhibition, fi lm and 
audiovisual training and all related technical 
aspects of the industry. 

Conditions of Application

Certain tax incentives created for the fi lm ma-
king industry can be of benefi t for all legal and 
personal entities as they are those who admi-
nister, encourage, promote or develop cinema-
tographic activities and other audiovisual works 
that meet specifi c requirements of the law. 

Foreign fi lms development in the Dominican 
Republic may advantage of all the incentives 

provided in this Act, except those stated as 
exclusive benefi ts of the cinematography pro-
motion funds. 

Main benefi ts of Law 108-10

1.  A 100% exemption of actual value invested 
for purposes of calculating the Income tax. 
As long as this amount does not t exceed 
the 25% of the tax calculated to be paid by 
the investor. 

2.  A 100% tax revenue exemption for a ten 
(10) years period, as long as this income is 
capitalized or a reserve is created to deve-
lop new products or new investment in the 
fi lm making industry. 

3.  A 50% tax exemption for a fi fteen (15) years 
period for those investments, when building 
cinemas in the Santo Domingo and Santiago 
area. For all other provinces, the exemption 
sky high to one hundred percent (100%). 

4.  A 100% exemption of all national and muni-
cipal taxes for a fi ve (5) years period. 

5.  A 100% exemption of import taxes, IVA and 
other taxes of the new initial equipments 
brought to the country, for a fi ve (5) years 
period. 

6.  A 100% IVA exemption and other taxes re-
lated to the roll of a fi lm, fi lm equipments, 
and overall fi lm production. 

7.  Tax credit equivalent to twenty-fi ve percent 
(25%) of all costs incurred in the Dominican 
Republic. 

8. A 100% tax exemption to income from tech-
nical services for all fi lms shot in Dominican 
soil. 

9. A 100% income tax exemption for a 15 years 
period to those legal or personal entities 
that establish fi lm studios, or recording of 
shots or related activities within the fi lm 
industry in the country. It’s allowable to im-
port, duty free, capital goods over a 10 years 
period. 

10.  All equipment or materials, expendables 
or not, fi lm making related, may be Imported 
without restriction for a temporary period 
of six (6) months, extendable, if necessary, 
as long as they are all sent back (exported) 
upon termination of the initial fi lm related 
purpose. 

11.  Shot Single Permit might be issued free of 
charge for a period of ten (10) years.

CPA CONSULTING
Geraldo Garcia

cpaconsulting@claro.net.do
Dominican Republic

Uruguay in the route of fi scal 
transparency

URUGUAY

Since the approval of the tax reform Law (Law 18.083) at the end of 2006, 
Uruguay is going through the route of the fi scal transparency. This law eli-
minated the law taxation of the SAFI from January 2011 (Financial Inves-
tment Corporation), established transfer pricing in the Corporate Income 
Tax (IRAE), created Personal Income Tax for Residents (IRPF) and for Non 
Residents (IRNR), and eased banking secrecy in tax fraud cases.

On the other hand, since 2009 Uruguay has 
signed more than ten double taxation or in-
formation exchange agreements. For example, 
the country has signed information exchange 
agreements with France, Island, Denmark, and 

has double taxation agreements with Argentina, 
Spain, Germany, Ecuador, and Finland. But it is 
still negotiatingseveral agreements, for example 
with Brazil.
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Raul Giacomini
raul.giacomini@mvd.auren.com

AUREN Montevideo
Uruguay

At the same time in June 2009, Law 18.494 in-
creased the scope of entities/individuals that 
must report transactionssuspicious of involving 
money laundering activities. Since the approval 
of this law, notaries, auctioneers and Free Zone 
operators were given this responsibility.

In December 2010, Law 18.718 continued ea-
sing banking secrecy, authorizing its removal in 
case of strong evidence that reasonable leads 
to presume the existence of evasion, or in case 
this is requested under reasonable grounds by 
the competent authority of another Country in 
application of a double taxation agreement or 
information exchange agreement. 

After the passing of Law 18.930 in July 2012, it 
becomes an obligation to identify the owner of 

bearer shares to the Central Bank of Uruguay 
(BCU). This information is not public but the 
fi scal authority (DGI) can request its disclo-
sure to the Central Bank in case of tax audit 
or if it is requested under reasonable grounds 
by the competent authority of another Coun-
try in application of a double taxation agree-
ment or information exchange agreement.
Furthermore,a law that taxes the sale of bearer 
shares (at a rate of 2.4% of the price sales) is 
in process, so as to apply a similar treatment to 
that of nominative shares.

In addition to this, there is a new bill that will be 
submitted tothe Parliament for approval shortly 
regulating the acquisition of real estate. If the 
purchase exceeds a non-substantial amount it 
must be executedthrough a bank transfer. 

Finally, it is worth noticing that currently there 
is a lot of discussion around the possibility of 
considering the tax crime as predecessor to 
money laundering crime. 

We can conclude that, since 2006, Uruguay is in 
the route towards fi scal transparency.

Mexico´s 2014 Tax Reform
MEXICO

Last week, Mexican Congress has approved a 
controversial tax reform that will come into 
effect beginning January 1, 2014.

The new tax package intends to pursue the 
following principles:

1. Increase tax collection coming primarily 
from the Entrepreneurial Groups with the 
most income.

2. Reduce the possibility of applying aggressive 
tactics and reduce tax evasion or elusion.

3. To broad the tax base in all environments.

Next we briefl y describe some of the changes 
that will have a bigger impact:

Value Added Tax (IVA)

 Tax Rate applicable in activities conducted 
by residents in the border region (with 
both, US as well as Guatemala and Belize) 
goes from 11% to 16% (general rate).

 Imports that under the Custom Law are 
deemed as temporary and are narrowly 
connected with Maquiladoras or some 
Temporary Import Programs to Produce 
and Exports products, will now be levied 
(some exceptions apply).

 International transportation of goods will 
have the same tax treatment as air passen-
ger transportation; in other words, they will 
have chance to apply for a tax refunds.

Income Tax (ISR)

Corporations

 Entities will withhold a 10% on dividends to 
individuals or foreign residents.

 Tax Exempt payments made to employees 

(to whom such payment becomes an inco-
me) will be deductible to companies at a 
53%proportion.

Individuals

 Income on sales of shares issued by Mexican 
entities conducted through Stock Exchange 
will be now levied with a 10% rate.

 Top tax rate rise from 30% up to 35% be-
cause three new income levels are added to 
the tax rate schedule (32%, 34% and 35% 
are now applicable tax rates).

Other taxes:

Too much notice was generated for a new 
tax against obesity. In short, this is a new 8% 
rate that is going to be applied over some 
“junk food” that pretends to diminish the 
overweight shown on many people. The tax 
will be applied to food having certain speci-
fi c caloric content or more per weight unit.
Members on the Congress will be subject of 
our close scrutiny because some of them are 
really, really, “heavy”. 

Probably the only benefi t that comes from the 
tax reform is such related to the disappearan-
ce of IETU (Flat Rate Tax).

There are many additional tax reforms that 
are worthy to be discussed in coming reports.

Miguel Rodríguez
miguel.rodriguez@cun.auren.com

AUREN México DF
México
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SPAIN

Spain: Tax crime as a criminal activity preceding 
money laundering 

Given this defi nition, we understand that the 
defrauded tax is an asset which comes from a 
criminal activity and, therefore, an object sui-
table for laundering. With this defi nition the 
legislator wanted to end the complex inter-
pretation existed between authorities and a 
sector of the doctrine. In this way, in 2010 the 
Act took in stand, conceding that tax crime 
can be considered as a prior criminal activity 
of money laundering. 

But what is the fee from which it is understo-
od that there is a fi scal crime? Article 305 of 
the Spanish Penal Code states that it commits 
fraud to the Treasury “Whoever, by action 
or omission, defrauds the central Exchequer, 
that of the Autonomous Communities, special 
provinces or city councils, by avoiding pay-
ment of taxes, sums withheld or those that 
should be withheld, or deposits to account 
of remunerations in species, unduly obtaining 
reimbursements or taking advantage of tax 
rebates likewise, as long as the sum of the 

quota defrauded, the amount not deposited of 
withholdings or deposits to account or reim-
bursements or tax profi t unduly obtained or 
taken advantage of exceeds one hundred and 
twenty thousand Euros.”.

Therefore, the crime requires that the amount 
defrauded exceeds one hundred and twenty 
thousand Euros.

If we look at how to address this issue in 
other countries, in France, Italy, Belgium or 
Germany, for example, courts have already 
spoken in favor of admitting that tax fraud is 
a crime before laundering money. While Laws 
of Belgium and Germany limit the crime of 
money laundering to tax crimes of a serious 
nature. However, in Peru and Portugal, for 
example, the crime of money refers to a tax 
offense without any limitation.

Then, an issue that seemed to be clear recently 
is being questioned again. It appears that the 

anti-corruption prosecutor intends to consi-
der that the offense of money laundering does 
not exist in itself but is part of the tax offense 
and it does not doubly punish a fact. At this 
time, to include a crime within the other is not 
just a theoretical debate among criminologists 
but it could have an immediate practical con-
sequence: release or not a person who has 
committed a tax offense. This is because the 
criminal would be facing one and not two cri-
mes whose penalty would accumulate.

 
Arantza Fernández

arantza.fernandez@informaconsulting.com
Spain

Article 1 of Act 10/2010, April 28, on Prevention of Money Laundering and Terrorist Financing,  establishes the me-
aning of asset derived from criminal activity as “assets of every kind whose acquisition or possession originates from 
a crime, whether corporeal or incorporeal, movable or immovable, tangible or intangible, and legal documents or 
instruments in any form including electronic or digital, evidencing title to or an interest in such assets, and the amount 
defrauded in the case of tax fraud. “
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In this opportunity we will present to you the 
following article analyzing the latest amend-
ment to the Income Tax introduced by the Law 
No. 26.893, published in the Offi cial Bulletin on 
September 23rd. It is applicable not only to sub-
jects domiciled in Argentina, but also to non-
residents, which is why this topic is of great 
interest for this newsletter. 

1)Taxability of results on purchase/sale 
contracts of depreciable goods, stocks, 
bonds, shares taxability.

The text passed related to this topic changes 
the tax object replacing the Article 2, point 3 
of the Income Tax Law by the following:

“3. Results from purchase/sale contracts of de-
preciable goods, stocks, bonds, shares and other 
securities, whoever the buyer is.”

It also replaces the Article 20, fi rst paragraph, 
section w) of the Income Tax Law by the fo-
llowing:  

“w) Results from purchase/sale contracts, exchan-
ge, shares, bonds, fees and other securities, obtai-
ned by natural persons and successions domiciled 
in the country, excluded those whose object 
is stocks, bonds, shares and other securities 
not listing in the stock market or which do 
not have public offering authorization… .” 

In this way, the tax object is modifi ed in or-
der to include in it the results from selling 
depreciable goods, which since the repeal of 
Law No. 25.413, the Fiscal Authorities unders-
tood were out of scope of the Income Tax for 
natural persons with no frequent activities. By 
this amendment, they are expressly under the 
scope once again.

Additionally, it includes in the tax object the 
results from purchase/sale ofstocks, bonds 
and other securities, and at the same time it 
limits the tax exemption for resident natural 
persons, maintained only for income from 
selling stocks,bonds, shares and other securi-
ties listing in the stock market or which have 
public offering authorization. It maintains the 
exemption for resident natural persons on 
those results when the stocks, bonds, shares 
and securities are listed in the stock market 
and have public offering authorization.Howe-
ver, for non-residents, whether they are 
natural persons or legal entities, this 
exemption is not applicable. This means 
that their income from the mentioned 
transactions is taxable, whether they are 
listed in the stock market or not.

The Article 78 from the Decree 2284/91 was 
repealed. This norm established the exemption 
in Income tax for results from purchase/sale or 
exchanging stocks, bonds and other securities, 
as long as these transactions were made by 
non- resident natural persons or legal entities.

Therefore, results from the purchase/sale ofs-
tocks, shares, equity interest, bonds and secu-
rities which do not list in the stock market and 
do not have public offering authorization are 
taxable for natural persons and successions.

Also, “results from the purchase/sale and exchan-
ge of stocks, shares, bonds and other securities” 
are expressly included in the second category 
income for natural persons and successions, 
which is detailed in Article 45 of the Income 
Tax Law.

The fi rst paragraph of the Article 90 of 
the Income Tax Law was replaced, esta-
blishing a fi fteen per cent (15%) taxabili-
ty of the results from the purchase/sale, 
exchange or disposal of stocks, shares, 
equity interest, bonds and other secu-
rities for resident natural persons and 
successions.

The second paragraph of the previously 
mentioned article was also replaced. 
It now taxes the results from the tran-
sactions mentions in the previous pa-
ragraph when they were obtained by 
foreignlegal entities, companies, esta-
blishments, worths or exploitations.

The taxable income for legal entities or com-
panies which are foreign benefi ciaries on which 
the 15% will be applied, will be the presumed 
income established in the Article 93, section 
h) of the Income Tax Law. This section deter-
mines the foreign benefi ciaries’ presumed net 
income of argentinian source in 90% of the 
paid gross income, resulting in 15% of the 90% 
of the payment, or the 13.50% of the gross pa-
yment. This article also gives the option to pay 
the 15% of the real income, which is the gross 
income deducted the expenses incurred in the 
country for the selling stock possession. 

We understand that there has been an 
omission in the legal text and foreign na-
tural persons have not been considered 
in the previously mentioned second pa-
ragraph of article 90. As a consequence, 
the general rate of 35% has to be applied 
on the 90% of the payment, instead of 
the 15% rate. This produces an effective 
withholding of 31.50% on the presumed 

income, which we consider as extremely 
inequitable and with no foundations, in 
relation to foreign legal entities, which, 
as mentioned previously, pay the 13.50% 
of the presumed income.

It is established that in certain situations 
where the purchase/sale of stocks or 
bonds is made between foreign subjects, 
that is to say that both the seller and 
buyer are foreign subjects, the payment 
will be in charge of the stocks, shares, 
equity interests or any other securities’ 
buyer.  

Since this new system has not been stan-
dardized to the date, our opinion is that 
it is not applicable to foreign buyers.

Special laws’regulation still applicable 
for securities, regardless of the pre-
viously analyzed amendment:

 Debt Instruments of the Argentinian Repu-
blic: By Law No. 23576, article 36 bis, both 
the result of the purchase/sale and the in-
terests of non-residents (natural person or 
legal entities) are still exempt.

 Negotiable bonds listed in the stock mar-
ket: The same criterion as the case before 
is applicable, this is both the interests and 
results from the purchase/sale are exempt 
for non-residents.

 Trusts’ Debts Instruments offered in stock 
markets: By law No. 24.441, article 83, both 
the result of the purchase/sale and the inter-
ests of non-residents are exempt.

2) Taxability of dividends or profi ts dis-
tributed by subjects included in the 
article 69 of the Income Tax Law

The new legal text considers the taxability of 
the dividends or profi ts in cash or in kind, ex-
cept stocks distributed by:

1) Public Limited Companies established in the 
country;

2) Limited Liability Companies established in 
the country;

3) Civil associations and foundations establis-
hed in the country, as long as they have not 
obtained the Income Tax exemption by the 
Fiscal Authorities;

4) Trusts established in the country under Law 
No. 24.441, in which the trustee and bene-
fi ciary are different subjects, in which regar-
dless of the trustee and benefi ciary being 
the same subject, it is a non-resident, and 
fi nancial trusts.
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5) Closed mutual funds for investment, whose 
object is direct investment established in the 
country;

6) Permanent establishments of foreign natural 
persons or legal entities.

The applicable tax rate will be of ten 
percent (10%), whether the benefi ciary 
(shareholder or partner) is a natural 
person or succession, resident or non-
resident, or foreign natural person or 
legal entity, resulting in one and only pa-
yment.

Currently, we are facing a 10% Income Tax on 
distributed dividends, not being clear how it 
will be declared or paid by resident sharehol-
ders. In the case of foreign shareholders, its wi-

thholding nature is determined by the article 
91 in the Income Tax Law.

The equalization tax withholding remains as a 
one and only payment of the 35% on the divi-
dends exceeding the cumulative tax profi t, net 
from the respective income tax.

On another note, the passed law considers in 
its 6th article the validity of the amendments 
since its publication in the Offi cial Bulletin 
(23/09/2013) and its applicability to the taxa-
ble events taking effect from the validity date 
forward. It is important to remember that the 
taxable event for dividends in the Income Tax, 
this means the moment when they have to be 
attributed to the shareholder’s tax year as an 
income, is not the distribution date established 

by the Shareholders’ Assembly but the effecti-
ve date they are available for the shareholder.

Finally, in our opinion, this legal gap and insecu-
rity makes necessary, more than its standardi-
zation, its urgent amendment by another law in 
order to narrow the legal gap, correct certain 
aspects, and provide certainty to those invol-
ved in the purchase/sell of stocks, shares or 
bonds transactions, especially when a foreign 
subject takes part in it purchasing or selling 
stocks.

Victor Hernández
vhernandez@bue.auren.com

AUREN Buenos Aires
Argentina
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